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Transformation of Judicial Khul® into Faskh al-Nikah:
An Analytical Study of Juristic Opinions
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Abstract

This study examines the issue of transforming judicial khul® into faskh al-nikah
(judicial dissolution of marriage) in the light of classical and contemporary Islamic
jurisprudence. In Islamic law, khul® is generally considered a dignified form of
marital separation that usually occurs through mutual consent between spouses,
where the wife offers financial compensation in return for release from the marriage.
However, serious practical problems arise when the husband refuses both divorce
and khul’, leaving the wife trapped in an unbearable marital relationship. The study,
therefore, explores whether a court has the authority to dissolve the marriage
without the husband’s consent and whether such a decision should be regarded as
divorce or annulment. The article analyses the opinions of major juristic schools
regarding the legal nature of khul‘, highlighting that the majority of jurists consider
it a form of irrevocable divorce, while others regard it as annulment. It also discusses
the debate on the necessity of the husband’s consent and presents the arguments of
both proponents and opponents. Furthermore, the research reviews four
contemporary juristic trends concerning judicial khul® and the authority of the court
in marital disputes. The study concludes that in unavoidable circumstances, judicial
khul® may be treated as faskh al-nikah, particularly when valid legal grounds exist,
to ensure justice and protect women from oppressive marital situations.

Keywords: Khul'; Faskh al-Nikah; Islamic Jurisprudence; Judicial Dissolution; Family Law
in Islam; Qadi’s Authority; Marital Conflict
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'al-Sarakhsi, Abii Bakr Muhammad ibn Ahmad, al-Mabsiit (Beirut: Dar al-Ma ‘rifah, 2000), 6:171.

* Malik ibn Anas, al-Mudawwanah (Beirut: Dar al-Kutub al-‘Ilmiyyah, 2000), 2:241.

* al-Mawardi, Abii al-Hasan ‘Ali ibn Muhammad, al-Hawi al-Kabir (Beirut: Dar al-Kutub al-
‘Ilmiyyah, 2000), 10:9.
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* Ibn Qudamah, Abi Muhammad ‘Abd Allah ibn Ahmad, al-Mughni (Beirut: Dar al-Fikr, 2000), 7:328.

> Ibn Taymiyyah, Taqt al-Din Abi al-‘Abbas Ahmad ibn ‘Abd al-Halim, al-Fatawa al-Kubra (Beirut:
Dar al-Kutub al-Ma‘rifah, 1408 AH), 3:213.

¢ al-Shawkani, Muhammad ibn ‘Ali, Nayl al-Awtar (Egypt: Dar al-Hadith, 1413 AH), 6:295.

"Ibn al-‘Uthaymin, Muhammad ibn Salih, al-Sharh al-Mumti* ‘ala Zad al-Mustagni ‘ (Riyadh: Dar Ibn
al-Jawzi, 1428 AH), 9:328.
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* al-Bagarah, 2:228.

’ Taqt ‘Uthmani, Muhammad, Asan Tarjamah Qur’an (Karachi: Maktabah Ma ‘arif al-Qur’an, 2000), 1:143.

' al-Bagarah, 2:229.

"' Taqt ‘Uthmani, Muhammad, Asan Tarjamah Qur’an, 1:144.

> al-Sha‘rani, ‘Abd al-Wahhab, al-Mizan al-Kubra (Egypt: Dar Ihya’ al-Kutub al-Misriyyah, n.d.), 2:119.
“al-Bukhari, Muhammad ibn Isma1l, Sahih al-Bukhari (Beirut: Dar Ibn Kathir, 2000), Hadith: 5273.
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"“al-Bayhaqi, Abli Bakr Ahmad ibn Husayn, a/-Sunan al-Kubra (Beirut: Dar al-Kutub al-‘Ilmiyyabh,
1424 AH), Hadith: 4631.

“Taqi ‘Uthmani, Muhammad, Islam mein Khul ‘ ki Hagigat (Karachi: Memon Islamic Publications,
2011), 2:147.

"al-Baqarah, 2:237.

"Taqi ‘Uthmani, Muhammad, Asan Tarjamah Qur’an, 1:149.

"Taqi ‘Uthmani, Muhammad, Fighi Magalat (Karachi: Memon Publications, 2011), 2:157.
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" al-Baqarah, 2:228.

*Taqi ‘Uthmani, Muhammad, Asan Tarjamah Qur’an, 1:143.

*' al-Qurtubi, Muhammad ibn Ahmad, al-Jami‘ li-Ahkam al-Qur’an (Beirut: Dar al-Kutub al-
‘Ilmiyyah, 2000), 3:125.

*al-Kasani, ‘Ala’ al-Din Abii Bakr ibn Mas‘Gid, Bada i “ al-Sana’i‘ fi Tartib al-Shard’i ¢ (Beirut: Dar
al-Kutub al-‘IImiyyah, 2000), 3:145.
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**Taqi ‘Uthmani, Muhammad, Asan Tarjamah Qur’an, 3:439.

**al-Qurtubi, Muhammad ibn Ahmad al-Ansari, al-Jami ‘ li-Ahkam al-Qur an, 17:260.

*°al-Bukhari, Sahih al-Bukhart, Hadith: 7138.
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**al-Marghinani, Aba al-Hasan ‘Ali ibn Abi Bakr, al-Hidayah (Beirut: Dar Ihya’ al-Turath al-‘Arabi,
2000), 3:141.

*al-SarakhsT, Muhammad ibn Ahmad, a/-Mabsit, 16:180.

*Ibn ‘Abidin, Muhammad Amin, Radd al-Muhtar ‘ala al-Durr al-Mukhtar (Beirut: Dar al-Fikr,
2000), 3:52.

*'al-Tarabulusi, ‘Ala’ al-Din ‘Alf ibn Khalil, Mu in al-Hukkam fima Yataraddad bayna al-Khasmayn
min al-Ahkam (Beirut: Dar al-Fikr, 2000), 97.
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*Ibn Baz, ‘Abd al-‘Aziz, Majmii * al-Fatawa (Jeddah: Dar al-Qasim, 1420 AH), 21:259.
*Ibn Baz, ‘Abd al-‘Aziz, Majmii * al-Fatawa, 21:260.
*Taqi ‘Uthmani, Muhammad, Islam mein Khul ‘ ki Hagigat, 19-24.
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*Taqi ‘Uthmani, Muhammad, Fatawa ‘Uthmanit (Karachi: Maktabah Ma ‘arif al-Qur’an, 1427 AH), 2:461-463.
Mufti Muhammad ‘Ismat Allah, Fatwa Markimah (Karachi: Dar al-Ifta’ Jami‘ah Dar al-‘Uliim,
1427 AH).

*al-Qarafi, Abil al-‘Abbas, Anwar al-Buriq fi Anwa’ al-Furiig (Beirut: Dar ‘Alam al-Kutub, 2000), 2:103.
*Muhammad Zahid, ‘Adalati Tafarrug (Islamabad: Shari‘ah Academy, 2014), 27; Khalid Sayf Allah
Rahmant, Jadid Fight Masa’il (Karachi: Zam Zam Publishers, 2010), 3:124.
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““Muhammad Zahid, ‘Adalati Tafarrug, 33.

“"Muhammad Zahid, ‘Adalati Tafarrug, 33.

*“al-Nisa’, 4:35.

“Abii Dawiid, Sulayman ibn al-Ash‘ath, Sunan Abi Dawiid (Beirut: Dar al-Fikr, 2000), Hadith: 2227.
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