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Urf as a Source of Sharia: A Special Study of the Prophetic Era
(A Critical Analysis of the Thoughts of Renowned Orientalist Wael Hallaq)
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Abstract

The term ‘Urf refers to the customs, traditions, and practices prevalent in a
society that are generally recognized and are not contrary to any Shari'ah
principle. The orientalist Wael Hallaq, while considering the formation and
evolution of Islamic law as a historical and human process, views the role of
‘Urf within the same framework. According to him, the role of ‘Urf in the
formation of law during the Prophetic era was part of a gradual and
evolutionary process, which was later systematized by the jurists. To analyse
Hallaq's perspective, it is essential to conduct a scholarly examination of the
actual status of ‘Urf during the Prophetic era and its legal implications. This
study will help determine the Shari‘ah status of ‘Urf in that period, its
application, and its role in Islamic rulings. It will clarify the extent to which
‘Urf was acknowledged as a source of law in the Prophetic era and the
instances where it was disregarded. The fundamental question in our critique
of Wael Hallaq’s thought is whether ‘Urf was merely an evolutionary
element in Islamic law or whether its status as a legal source was subordinate
to divine revelation (Wahy). Answering this question will elucidate that
Hallaq perceives Islamic law as a human-constructed system and interprets
the role of ‘Urf accordingly. However, in reality, Islamic law is divine law,
and the acceptance or rejection of ‘Urf is also subject to divine revelation.
This paper endeavours to clarify that in the Prophetic era, ‘Urf functioned as
an auxiliary element, entirely subordinate to Shari ah rulings. Furthermore, it
asserts that the role of ‘Urf in the formation of Islamic law was secondary
and was considered valid only within the framework of divine revelation’s
established principles.
Keywords: Prophetic Era (ﬁ%‘” ), ‘Urf (Custom), Secondary Source, Juristic
Evolution, Historical and Human Process.
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"This book, covering more than three centuries of legal history, presents an
important account of how Islam developed its own law while drawing on

ancient Near Eastern legal cultures, Arabian customary law and Quranic

reform.z "
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1Al-Shafi‘l, Muhammad ibn Idris, Al-Risala, ed. Ahmad Muhammad Shakir (Beirut: Dar al-Turath, 2nd ed.,
1393 AH/1973 CE).

2Hallaq, Wael B., The Origins and Evolution of Islamic Law (Cambridge: Cambridge University Press, 1426
AH/2005 CE), 3.,
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3 Tbn Manziir, Muhammad ibn Mukarram, Lisan al- ‘Arab (Beirut: Dar Sadir, 1414 AH/1990 CE), 9:238.

4 Nizam al-Din, Mufti, Figh Islami ke Saat Bunyadi Usul (Lahore: Worldview Publishers, Urdu Bazar), 186.

5 Al-Qur’an al-Karim, Surat al-Baqara, 2:233.

6 Al-Jassas, Imam Abi Bakr Ahmad ibn ‘All al-Razi, Ahkam al-Qur’an, ed. Muhammad Siddiq al-Manshawr
(Beirut: Dar Ihya’ al-Turath al-‘Arabi, n.d.), 1:490.

a7) #2025 Gh-$u82 L34l




¥
N

b K,)’ TR I a5 f At-Marjan

=t L s S 6 e Lol TS
b F 2" Dl Ll e s G b Leyt et Clatll daglly (6l(Cagpall)
"
s Bod o Mo £ s ST S eata 8 it § s G G20 F V2236 4 el Hir
LA

"0 el eia 1545 AL Jes 305 pasll e Bhyaiss
_gd/z’_/,f;}:ﬂy/jﬂéu’i/vwﬁmjﬂLJI/.:J_UA,&»:KZ"_/,J:}’/UU)I
el LS e
0555 0+ Sl sl 5 ol sl Lyl Lonuionl (i Lnylaie 3 ot JLas il
e Bs8sa Loga ca,all 0 5 SIS O 1315 23 § oiall Hliael camgd i3 ae Cagally
90 olefdll 3 lalall Blelye Uy or g paas 5 bz 18 Slalally  Led il sl
47/,'219/,;;/,;L/Jy?/_}/41Luf}f‘aﬁnfuc}}’dgpgf&r’}ugwﬁz
ugﬁ_mmf;f“u,/,ﬂ&w/Lﬁ”a}dz‘ad;(f"“JL/Jb&UﬂuﬁéLJ’LJ/L»
el LSVB a1l JTPB U faser( S35 i f e s P Sl
S edibd Jrutd £ Salbine T
ez F St -2
$il oz B EENE Sl LA Al bede § 8D e AT LA
e B e Ben
Lo gubany et 9 ez day Oledos Ll o) el Joaoy b s Ate iy | off 2dle (e
10 8g,ally Jud5y s Lo s 1 Jlad clay Y g g die sl Lo Y] suleg uaSs
e U S e 100 £ i
aloyall JU g yalls pandad o clale 2y ¥ @Al § cuauas @1 a3l e cund Bl 3

Al

4l saladl dye gl Huall cagyally sl "@;-‘2 ded JJuy bl el "eds" dled
M _sa, s

7Baydawi, Qadi Nasir al-Din ‘Abd Allah ibn ‘Umar, Anwar al-Tanzil wa Asrar al-Ta 'wil (Tafsir Baydawi)
(Beirut: Dar Ihya’ al-Turath al-Arabi, n.d.), 1:232.

8 Al-Qur’an al-Karim, Surat al-Baqara, 2:236.

9 Al-Jassas, Imam Abl Bakr Ahmad ibn ‘Alt al-Razi, Ahkam al-Qur’an, 1:491.

10 Al-Bukhari, Imam Muhammad ibn Isma ‘il, Sahih al-Bukhari, ed. Dr. Mustafa al-Bugha (Beirut: Dar Ibn
Kathir, 1407 AH/1987 CE), Kitab al-Nafaqat, hadith no. 5359.

11Al-‘Asqalani, Imam Ibn Hajar, Fath al-Bari Sharh Sahih al-Bukhari, ed. Muhammad Fu’ad ‘Abd al-Baqt
(Beirut: Dar al-Ma‘rifa, 1379 AH/1960 CE), 9:443, hadith no. 5359.
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12 Al-*Asqalani, Imam Ibn Hajar, Fath al-Bari Sharh Sahth al-Bukhart, 9:444, hadith no. 5359.

13 Al-Bukhari, Imam Muhammad ibn Isma‘1l, Sahih al-Bukhari, Kitab al-Nafagat, hadith no. 5361.

14 Al-‘Ayni, Imam Badr al-Din, ‘Umdat al-Qari Sharh Sahih al-Bukhari (Beirut: Dar Thya’ al-Turath al-‘Arabi,
1407 AH/1987 CE), 9:240, hadith no. 5361.

15 Al-Qastallani, Imam Shihab al-Din al-Shafi‘1, Irshad al-Sari Sharh Sahih al-Bukhari (Beirut: Dar Thya’ al-
Turath al-°Arabi, 1407 AH/1987 CE), 9:473, hadith no. 5359.

16 Nizam al-Din, Mufti, Figh Islami ke Saat Bunyadi Usiil, 214.
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* Pre-Islamic Arabian Traditions (Customs), in short, it can be called Arabian
Customary law.

* Social, Cultural, and Political Variations (it can be called Near Eastern Legal

cultures)
While the third source of Islamic law was added by Prophet Mohammed

SAW, Hallaq renamed it as follows:
* The Quranic Reforms.

L[ﬁ’g;l,,’é&%dﬁuwj@dm1/5/,ﬂg..;/’¢ufﬁz‘¢&""gd/5wLuib“dwyf/»
-« Jul“The Origins and Evolution of Islamic Law (G- S 2 2GS,
U U < ‘1796/ ok~ The History of Islamic Legal Theories FFEUr? U 3
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“Many new rules were added in pre-Islamic Arabian traditions by

The Quranic reforms within practice and dealings.”’'*
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“(Location of territory) helped to complete the assimilation of the

conquering peoples, begun in Arabia, into general Middle Eastern

.l
society . ’

17 Hallaq, Wael B., History of Islamic Legal Theories: An Introduction to Sunni Usul al-Figh (Cambridge:
Cambridge University Press, 1430 AH/2009 CE).

18 Hallaq, Wael B., The Origins and Evolution of Islamic Law, 18.

19 Hallaq, Origins, 8.
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It was these societies and cultures that provided the larger

context in which Islam, as a legal phenomenon, was to grow’’.*’
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"A large portion of pre-Islamic Arabian laws and customs remained applicable
and survived in somewhat modified forms into the legal culture that was being

constructed. But, the new Quranic laws created juristic problems that rendered

many of the old customary laws irrelevant. i.e., the problem of drinking wine

and its prohibition.” ™'
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“As noted, the activity of collecting the Quran had a primary legal
significance, for it defined the subject matter of the text and thus
gave the legal specialists a textus receptus upon which to draw. Of
immediate concern to these men were certain passages that bore
on the same issues but that seemed mutually contradictory. Their
attempts to harmonize such the Quranic texts marked the
rudimentary beginnings of the theory of abrogation (naskh), a
theory that later stood at the center of legal hermeneutics. The
primary concern was with neither theology nor dogma, but rather
with the actions through which Muslims could realize obedience to
their God, in adherence to the Quranic command. Thus it was felt
necessary to determine the Quranic stand on particular issues.
When more than one the Quranic decree was pertinent to a single
matter, such a determination was no easy task. To solve such
difficulties, it was essential to determine the chronological order in
which different verses had been revealed. Generally speaking, the
provisions of later verses were thought to supersede those of
earlier, contradictory ones. Although the Prophet’s Companions
and their younger contemporaries were reportedly involved in
initiating such discussions, Muslim sources make relatively few

20 Hallaq, Origins, 8.
21 Hallaq, Wael B.,Sharia: Theory, Practice, Transformations (Cambridge: Cambridge University Press, 1430
AH/2009 CE), 36.
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references to their contributions to this textual activity. It was the
generation that flourished roughly between 80 and 120 (ca. 700—
35 AD) that was most closely associated with discussions on
abrogation and with controversies about the status of particular

verses.”
Zujéucujz_/’/u?:/’u}%:@uuﬁ!ﬂgé Z:U.L.;l/f»fal,;[uT;gznab’l’ﬁul,&ublj?,f
“Theologically, the Quranic Islam arrived, first, as a corrective

and, second, as the final form of Judaism and Christianity, the

form they should have taken, but did not save it.*
:uj)i)f”/u:_u?““gui/”,iﬁKa'j[}s@ulug;!u’;k‘/’:/;royu*/f/u"al,@/ul’/“o:f%,/!Ju!j

“Message of Islam, i.e., the Quran is a collection of teachings of

Past religions, Arab customs, and cultural diversions."**
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Ritual practices like prayers, Social Practices (Dowry, Marriage and divorce
system, etc), Commercial Practices (Alms tax, business, palms tree business,

etc), and Warfare Practices (booty, etc) are the major discussions of Hallaq,
explaining prophetic policies about the Quranic reforms.?
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Innovations
Adaptations
Additions
Reformations
Rejections

* K% X X ¥

22 Hallaq, Origins, 66—67.

23 Hallaq, Origins, 22.

24Hallaq, Origins, 31.

25 Hallaq, Origins and Evolution of Islamic Law, 23-25.
26 Hallaq, Origins and Evolution of Islamic Law, 19-20.

22) 5 2025 =552 < Lo 3 dle




S E e Skl f iy

AN —
Al-Marjan

:‘acglgta{c;di/i);)'@uc_u Ju:’t‘*/jréﬁﬂnfh

Graph: 1
Pre-Islamic to Primitive Period of Islamic law (Hallag’s understanding)
Sr.No | Topic/Tradition Policy Used by | Period Sources
Prophet
(PBUH)

1. Qasama Adaptation Prophetic Arab Tradition
a. Palm Trees Adaptation Prophetic Arab Tradition
2. Blood Money/Booty Reformation Prophetic The Quranic

Reforms
3. Fairs Rejection Prophetic Near Eastern
Legal cultures
4. Ritual Addition and Prophetic The Quranic
Practices(Prayers) Reformation Reforms
5. Social and commercial | Innovations Prophetic 1. Arabian
Practices Adaptations Customary law
(dowry, marriage and Additions 2. Near
divorce system, alms Reformations Eastern Legal
tax, business, booty, etc) | Rejections cultures
3. The Quranic
Reforms
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